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JURISDICTIONAL STATEMENT

Respondent adopts the jurisdictiond statement st forth in Appellants Brief a pages 10 and 11.



SUPPLEMENTAL STATEMENT OF FACTS

Because Defendants brief failsto set out aSiatement of Factswhichisfar, condse and freefrom
argument (as required by Rule 84.04(c) of the Missouri Rules of Civil Procedure) Plantiff provides the
fallowing additiond factswhich are revant to the questions presented for determination by this Court:

A. Introduction:

Rantiff Erest Bland suffered third degree burns (TR. 233) over alarge part of hisbody requiring
kin grefts (TR. 233, 238-39) and resuilting in permanent restrictions on the use of his shoulder asaresult
of severe scaring (TR. 255). He was hopitdized in the burn unit & S. John's Mercy Hospitd for
goproximatdy three months (TR. 224). The burns occurred when molten duminum was expdled froma
furnace & an duminum recyding plant in Skeston, Missouri. (L.F. 10-12). Thefurmacein question hed
no guards, shidlds or doorson it (TR. 200-201).

B. Corporate Structure:

Defendants gpend a good portion of ther brief outlining the various reaionships between thar
numerous separate but inter-related companies. There are two critica rdaionships to be andyzed for
purposes of the issues rased in this goped, the fird is the rdaionship between Mamnor Aluminum
Processing, Inc. (heranafter Marnor) which employed Ernest Bland effective May 31, 1996 (SL.F. 099)
and Med Mak, Inc. (hereindfter Metd Mark); the second is the rdationship between IMCO Recyding,

Inc. (heranafter Defendant IMCO); and IMCO Recyding of lllinais, Inc. (hereinafter IMCO of lllinais).

Some of the evidence which illudrates the complexity of the IMCO corporate sructure came from
Jonathan Markle who worked in different capedtiesfor IMCO Recyding, Inc., IMCO Recyding of Illinais
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Inc., and Metd Mak. At trid he described his afiliation with each of these companies asfollows

“Q.

A.

> O » O » O

o » 0 > O

Mr. Markle, before your employment with Alumnatech who were you assodiated with?

| worked for IMCO Recyding.

Thereare gpparantly severd IMCO entitieswhich bear the name IMCO Recyding in some
form, wesit - -

Prior to moving to Clevdand, | was generd manager of internationd development for
IMCO Recyding. | worked out of the Irving, Texas office

Isthat known as IMCO Recyding, Inc.?

| do bdievethat’saproper name.

Prior to your - - | think you sad internationd affairs?

International developmentt.

Prior to that job, where were you?

| worked out of Chicago Heightswhere | wasthe presdent of IMCO Recyding of 1llinois
or Metd Mak. | wasthe presdent of Metd Mark.

Metd Mark was a busness that you had hed for a period of time?

Metd Mak, yes.

How long were you associated with Metd Mark?

From 1981 until the sdleto IMCO in 1995, October 2.

After 1995 did you continue in some cgpacity with the business that was acquired by
IMCO Recyding?

Yes | dayed on aspresdent of the Metd Mark divison from that moment until my new
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role asinternationa development in Irving.”

There is no quedtion that a the time of Mr. Bland' s employment Marmor was a wholly owned
subddiary of Metd Mak (TR. 181). Thereisaquestion asto the effect of an dleged merger between
those two companies because the merger documentsfiled in the date of Hlinaisindicate thet the compenies
were merging “for accounting purposes only” (SL.F. 047, Addendum 026); because the plant continued
to operate under the Marnor name (TR. 142); and because Marnor evidenced continued corporate
exigence by (1) entering an gopearancein and defending theworkers compensation daim filed by Plantiff
(SL.F. 078); (2) entering an gppearance in and defending this avil suit without meking the requidte
chdlenge or denid of corporate exisence: and (3) by joining its corporate co-defendantsin acrossdam
agang Max Swest.
C. Employer:

Marnor, the corporation dlegedly subsumed in the June 3, 1996 merger with Metd Mark, Inc,,

dfirmaively undertook to defend and provide benfits to Plantiff in connection with a workers

compensation dam which wasfiled one year and 8 days dfter the dleged merger. (SL.F. 076, Addendum
2). Themerger documents presented to the Trid Court as evidence of the* non-exigence’ of Manor date
thet the merger was “for accounting purposesonly”. (SL.F. 047, Addendum 26). Jonathan Markle, who
was the chief executive officer of Metd Mark from 1991 until 1998 (SL.F. 008) tedtified thet to his
knowledge there was never amerger between Med Mak and Mamor (SL.F. 010). At thetime of Emest
Bland' sinjury the Skeston plant was Hill operating under the Mamor name (TR. 142, SL.F. 104). Jff
Mecom, Defendant IMCO' sinthouse corporate counsd, testified that it was possible that the paychecks,

busness forms, gationary and other documents used a the Marnor facility continued to use the Marnor
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name even dter thedleged merger. (SL.F. 104). Despite what his paychecks may have sad, Rlantiff's
employment contract was with Marnor (S.L.F. 096-098).

D. Transfer of the furnace:

At the time the furnace in question was tranderred to the Skeston plant Metd Mark was owned
by Defendant IMCO (TR. 276). Joneathan Markle, former presdent and CEO of Metd Mark, described
Metd Mak asbeing a“divison” of Defendant IMCO a thetime of the trander (TR. 270). Thiswasthe
same manng inwhich Med Mark was identified in employment forms used by the Mamor plant from the
time Ernest Bland was employed there a leagt until the time of hisinjury in January of 1997. (SL.F. 100-
101). These same documents show that the plant continued to operate under the Marnor name. Juan
Torres, the plant manager a Marnor, tedtified that the plant had been bought by Defendant IMCO (L.F.
00073). Jeff Mecom testified thet Defendant IMCO owned dl of the stock of Metd Mark. (TR. 381).

E. Plaintiff’saccident involving the fur nace:

While the previous omissons from the Defendants Statement of Facts may have been mere
oversghts, Defendants  continued omission of the most materid fact in this caseisinexcusable

Juen Torres, the person who managed the Mamor plant (TR. 144), the person who was physicaly
presant in Skeston, Missouri (TR. 144), the person who supervised the assambly of the furnace in quedtion
(SL.F. 068) and the person who ordered thet the doors be removed from the previous furnaces operating
a the Manor plant (TR. 107-108) was by hisown testimony an employee of IMCO Recycling,
Inc., “out of Texas” (TR. 151-152). Therewasno contrary evidence submitted by the Defendants

to rebut this pivotd fact.
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POINTSRELIED - ARGUMENT |

I. Plaintiff made a submissible case against Defendant | M CO because Plaintiff
proved that Defendant IM CO supplied a dangerousinstrumentality in that Defendant
IMCO’srolein transferring and assembling the furnace was established by credible
evidence and because therewas ample evidence that Defendant IMCO knew or, by the
exercise of ordinary care could have known, that the furnace which injured Ernest
Bland contained no guards, shieldsor doorsin that Defendant IMCQO’s employee Juan
Torresmanaged the plant and supervised theinstallation of the furnacewhen it arrived
in Missouri.

Givensv. Soading Cloak Company, 63 SW.2d 819 (Mo. App. 1933)

Kennedy v. Fournie, 898 SW.2d 672 (Mo. App. E.D. 1995)

Smpson v. Johnson's Amoco Food Shop, Inc.,, 36 SW.3d 775 (Mo. App. E.D. 2001)

Mercantile Bank and Trugt Co. v. Vilkins, 712 SW.2d 1 (Mo. App. W.D. 1986)

kkkkk*k

Benait v. Missouri Highway and Trangportation Commisson, 33 SW.3d 663

(Mo. App. SD. 2000)

Ridenhour v. Colson Cagter Corp., 687 S\W.2d 938, 946 (Mo. App. S.D. 1985)

Robin Farms, Inc. v. Barholome, 989 SW.2d 238 (Mo. App. W.D. 1999)

Rob-Lee Corporation v. Cushman, 727 SW.2d 455 (Mo. App. 1987)

United Statesv. Page, 350 F.2d 28 (10™ Cir. 1965).

Wright v. Over the Road and City Trander Drivass, et d, 945 S\W.2d 481
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(Mo. App. W.D. 1997)
Restatement 2d of Torts, Section 392.

Black’s Law Dictionary 5™ Edition, page 303

Webder'sNew World Dictionary and Thesaurus, page 133
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POINTSRELIED ON - ARGUMENT 11

1. TheTrial Court did not err in denying IMCO Recycling, Inc.’s Motion to
Dismiss for lack of personal jurisdiction because the Trial Court had personal
jurisdiction over IMCO Recycling, Inc., in that (a) IMCO Recycling, Inc. waived its
right to contest personal jurisdiction by filing a cross claim against co-defendant M ax
Sweet; (2) IMCO Recycling, Inc. committed one or more of the predicate acts
enumerated in Missouri Long-Arm Statute necessary to subject IMCO Recycling, Inc.
to personal jurisdiction in Missouri; and (c¢) IMCO Recycling, Inc. had sufficient
minimum contacts with Missouri to satisfy the due process requirements of the 14"
Amendment to the United States Constitution.

Saeex rd. Taylor v. Luten 710 SW.2d 906 (Mo. App. E.D. 1986)

Sate ex rd. Sperandio v. Clymer, 581 SW.2d 377, 384 (Mo. banc. 1979)

Sae ex rd. Metd Sarvice Center of Georgia, Inc. v. Gaartner, 677 SW.2d 325 (Mo. banc.  1984)

Shirkey v. McMader, 876 SW.2d 648, 650 (Mo. App. W.D. 1990)

* % * % %

Amador v. Lea sAuto Sdes& Leasng, Inc,, 916 SW.2d 845 (Mo. App. S.D. 1996)

Burger King Corp. v. Rudzewicz, 471 U.S.462, 476 (1985)

Chromdloy American Corp. v. Elyria Foundry, Co. 955 SW.2d 1,4 (Mo. banc 1997)

Germanesev. Champlin, 540 SW.2d 109, 112 (Mo. App. E.D. 1976)

Hagen v. Rapid American Corp., 791 SW.2d 452 (Mo. App. E.D. 1990)

Nixon v. Beer Nuts, Ltd., 29 SW.3d 828 (Mo. App. E.D., Nov. 20, 2000)
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Safeway Stores Inc. v. City of Raytown, 633 SW.2d 727, 731-32 (Mo. banc. 1982)

Sate ex rd K-Mart Corp. v. Halliger, 986 SW.2d 165, 168 (Mo. banc 1999)

Savridesv. Zerjar, 848 SW.2d. 523 (Mo. App. E.D. 1993)

TSE Supply Co. v. Cumberland Naturd Gas Co., 648 SW.2d 169 (Mo. App. E.D. 1983)

Rule 54.06, Missouri Rules of Civil Procedure

Section 506.500, RSMio.
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POINTSRELIED ON - ARGUMENT I11

[11. TheTrial Court did not err in denying Metal Mark, Inc.’s Motion to Dismiss
for lack of subject matter jurisdiction because (1) the Trial Court had jurisdiction to
make a finding asto whether Ernest Bland was an employee of Metal Mark on the date
of the accident; (2) the Trial Court specifically found that Ernest Bland was not an
employee of Metal Mark but was, instead, employed on that date by Marnor Aluminum
Processing, Inc.; and (3) the Trial Court did not abuse its discretion in making these
findings because ther e was compelling evidence that Marnor and not Metal Mark was
the Plaintiff’semployer at thetime of theinjury in that Metal Mark’s claim was based
solely on the premisethat Metal Mark, had become Bland’semployer at thetime of the
merger by operation of law. This premise was negated by the responsive pleadings
filed on behalf of the defendants which constitute an admission of Marnor’s continued
cor por ate existence.

Rule 5513, Missouri Rules of Civil Procedure

Sudent Loan Marketing Assodaion v. Holloway, 25 SW.3d699, 704 (Mo. App. W.D. 2000)

Schnader v. Bes Truck Lines 472 SW.2d 655 657-58 (Mo. App. 1971)

Porter v. Erickson Trangport Corp., 851 SW.2d 725 (Mo. App. S.D. 1993)

kkkkk*k

Jonesv. Jay Truck Driver Training Center, Inc., 709 SW.2d 114, 115-116 (Mo banc. 1986) affirming

Lamar v. Ford Motor Company, 409 SW.2d 100 (Mo. 1966)

Schepp v. Mid City Trucking Company, 291 SW.2d 633, 643 (Mo. App. E.D. 1956)
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Graic v. P& G Condruction 904 SW.2d 464, 467 (Mo. App. E.D. 1995)

Hal v. Denver-Chicago Internaiond, Inc., 481 SW.2d 622, 628 (Mo. App. W.D. 1972)

Jamesv. Union Electric Company, 978 SW.2d 372, 374 (Mo. App. E.D. 1998)

Quick v. All Td Missouri, Inc,, 694 SW.2d 757 (Mo. App. E.D. 1985)

Section 287.120 RSMo., 1994
Section 351.458, RSMo. 1994

Shaver v. FHrg Union Redty Management, Inc. 713 SW.2d 297, 299 (Mo. App. S.D. 1986)

Soarsv. Soars- Loveace, Inc., 142 SW.2d 866 (Mo. 1940)

Wade v. Wade, 982 SW.2d 330 (Mo. App. SD. 1999)
805 ILCS5/11.40

Black’s Law Dictionary 5" Ed. page 982
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ARGUMENT |

I. Plaintiff made a submissible case against Defendant | M CO because Plaintiff
proved that Defendant IM CO supplied a dangerousinstrumentality in that Defendant
IMCO’srolein transferring and assembling the furnace was established by credible
evidence and because therewas ample evidence that Defendant IMCO knew or, by the
exercise of ordinary care could have known, that the furnace which injured Ernest
Bland contained no guards, shieldsor doorsin that Defendant IMCQO’s employee Juan
Torresmanaged the plant and supervised theinstallation of the furnacewhen it arrived
in Missouri.

A. Standard of Review:

Itiswell settled thet the exience of aduty owed by an aleged tortfeasor necessary to esteblish
a submissble case of negligence is a quedion of law to be determined by the Trid Court viewing the

evidenceinalight most favorable to the Plantiff. Lovev. Hardeg s Food Systems, Inc., 16 SW.3d 739,

742 (Mo. App. ED. 2000). Initsreview this Court must presume Flantiff’ sevidenceistrue and digegard
any of Defendant’s evidence which does not support Plantiff'scase. 1d. A reviewing Court shdl not

overturn ajury verdict unlessthere is a complete abbsence of probative factsto support it. 1d. (emphess

ours).

B. Plaintiff’s cause of action against Defendant | M CO:

Hantiff's daim is brought under Section 392 of the Restatement 2d of Torts, Chattd Supplied

When Dangerous For Intended Use. That section Sates asfollows:

“One who suppliesto ancther, directly, or through athird person achatte to be used for

17



the supplier’ s business purposesis subject to liahility for those for whose use the chettdl
is supplied, or to those whom he should expect to be endangered by its probeble use, for
physca harm caused by the use of the dhettd in the manner for which and by a person for
whose use the chattd is supplied.
a If the supplier fals to exerdse reesoncble care to meke the chettd sefe for
the use for which it is supplied, or
b. If hefallsto exerdise reasonable care to discover its dangerous condition
or character and to inform those whom he should expect to use it
(emphedisours).
Missouri courts have recognized thet the dass of defendants subject to lighility under Section 392

is larger then the dass of defendants subject to drict lighility. Ridenhour v. Colson Cegter Corp., 687

S\W.2d 938, 946 (Mo. App. S.D. 1985).

Intheingant case the evidence wasthat dl of the Defendants had abusnessinterest in trandfarring

the furnace from Rittsburgh to Mamor. The Fittsburgh operation was dosing down and needed to divest
itdf of itsassets. (TR. 272, 275). Metd Mark, the parent corporation of both Fittsourgh and Marnor,
benefitted from the trandfer of the furnace from one of its subgidiaries which was dosing down to ancther
of its subsidiaries which would use the furnace to increase profits. (TR 277, 279). Defendant Marnor
bendfitted from the trandfer of the furnace in that its plant was adle to use the furnace to increese profitability

and eficency (TR. 277) and Defendant IMCO, described as the “ultimate parent”* dl of these other

! See, Depadition of IMCO Recyding, Inc.’s chief finandid officer, Paul DuFour, (SL.F.

18



corporations, directly benefitted from the profits generated by virtue of the trandfer of the furnace. (TR.
279-80). Defendant IMCO was the company which decided to dose the Rittsurgh plant (TR. 272)
because its operation was duplicative of Defendant IMCO' s nearby Sgpulpa, Oklahomaplant (TR. 183,
272). Further, Defendant IMCO had the say so asto where the furnace would ultimately be transferred.
Metd Mark’s president, Jonathan Markle, tedtified that he made the decison to trandfer the furnace “in
co-ordinaion with Ddlas’. If Markle had hed the authority to authorize the trandfer without Defendant
IMCO's goprovd or authority, he would not have hed any reason to involve Defendant IMCO in the
decison meking process before ordering the trander.  FHindly, a aritica point which has never been
addressed by the Defendantsis thet the indtdlation of the furnace was performed under the direction and
control of Defendant IMCO'semployee Juan Torres. (SL.F. 068).

3. Defendants had the burden of proof on the issue of corporate identity:

While the burden of proof is generdly on the party who asserts the affirmative of an issue that
generd rule no longer applies where the facts are peculiarly within the knowledge of the opposing party.

Kennedy v. Fournie, 898 SW.2d 672 (Mo. App. E.D. 1995). At the very least Plaintiff Ernest Bland is

entitled to a presumption that IMCO Recycling, Inc. supplied the furnace.

1. Burden of Proof

114).
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When adefendant fails to bring forth witnesses or other evidence to establish a contested fact which
ispeculialy within its knowledge or contral a presumption arisesthat such tesimony or evidence would be
unfavorable to Defendant’ s pogition Smpson v. Johnson' s Amoco Food Shop, Inc, 36 SW.3d 775 (Mo.
App. ED. 2001). The defendantsin theingant case chose nat to present tesimony from anyone efiliated
with IMCO Recyding Inc. swhally owned subsdiary, IMCO Recyding of 1llinois Inc. thet the decison
to trander the furnace was made by Markle in coordination with IMCO Recyding of Illinais Inc. or some
other IMCO ertity. The Defendants did bring forth as awitness Jeff Mecom who was an officer of IMCO
Recyding, Inc. Mr. Mecom aso sarves as in-house counsd for IMCO Recyding, Inc. handling various
legd matters concarning its subddiaries. (TR. 380).  Interestingly, Mr. Mecom never denied that IMCO
Recyding, Inc. was the company with whom Mr. Markle coordinated the decigon to trander the furnace.

He tegtified thet he didn’t know “from amanagement Sandpoint” asto how the furnece was trandferred.
(TR.332). Inlight of hisvarious podtions with IMCO Recyding, Inc. thistesimony wasimplausble and
the jury wasfreeto dishdieve it. Benait v. Missouri Highway and Trangportation Commisson, 33 SW.3d
663 (Mo. App. SD. 2000). Someonea IMCO Recyding, Inc. particdpated in the decison to trander the
furnace? 1t is not unressonable to expect that the Defendants would bring that person forward if, in fact,
he or she was nat afiliated with IMCO Recyding, Inc. Intheface of IMCO Recyding, Inc.sfalureto
bring forward such awitness the jury was judtified in meking the inference that it was IMCO Recyding,
Inc. which made the decison to trandfer the furnace in coordination with Mr. Markle

2. Presumption
It is undisouted that Jonathan Markle decided to have the furnace sent to Skeston “in

coordination with Ddlas’. Defendant admits thet this“ presumably” meent that Markle
conferred with someone a IMCO Recyding, Inc. Under Missouri law, once apresumption

arisesthe burden of going forward with the evidence shifts to the Defendant. Mercantile

Bank and Trugt Co. v. Vilkins, 712 SW.2d 1 (Mo. App. W.D. 1986). The Defendantsin
this case have whally failed to meat that burden.

D. It would beinequitableto allow Defendant IM CO to avoid liability based

2 According to Jonathan Markle stesimony. Defendants produced no witness who disputed

Markle stesimony on this pairt.
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on an alleged failureto sufficiently proveidentity:

Defendants argue thet Plaintiff’ s evidence that IMCO Recyding, Inc. supplied the rotary furmace
which causad injury to Ernest Bland is insufficient to make out a prima fedie case because the various
inferences raised could gpply with equa cartainty to both IMCO Recyding, Inc. and IMCO Recyding of
lllinois Inc. Thisdam isnot supported by the evidence and therefore mudt fail.

Hrst of dl, it would beinequitable to dlow the Defendants to avoid liahility based on this argumentt.

Where a party fails to produce evidence readily available to that party and not equdly available to the
oppasing paty, thetrier of fact may infer thet the evidence would have been unfavorable to the party having

the means of producing it Simpson v. Johnson’s Amoco Food Shap, Inc., supra.. Intheinstant case,

the identity and business afiliation of the person who coordinated the decision to trandfer the furnace with
Jonathan Markle was vitd information of which Defendants dearly hed a superior means of knowledge
The case agang IMCO Recyding, Inc. could have been defegted by deer evidence thet the person which

whom Jonathan Markle coordineted the trandfer was not an employee or officer of IMCO Recyding, Inc.

Theatempt to avaid liahility by the type of conduct in which the IMCO family of business entities
has engaged in this case has long been met with disgpprovd by the courts of thissae In Givens v.

Spdding Closk Company, 63 SW.2d 819 (Mo. App. 1933) Defendant Spading Cloak Company

atempted to evade lidhility by arguing thet the jury’ s finding in favor of one of its co-defendants (aMrs

% Although Plantiff’s counsd would have been entitled to argue this negtive inference to the

jury, counsd chose not to do 0. Neverthdess, this court may mke the unfavorable inference for itsdlf.
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Brisboise) should ds0 sarve to exonerate it because the exonerated Defendant was the employee of
Defendant Spdding againg whom the jury rendered averdict.
In rgecting the Defendant’ s argument the Court said:
“It would have been an easy matter for the Spdding Cloak Company, and dso Mrs.
Brishoise for that metter, to have made afull, frank, and complete disdosure of the exact
relations exigting between them s0 as to show that the doak company could not be hdd
upon any theory or doctrine of respondeat superior, if such wasthefact. But neither by
pleading nor evidence did they seefit to do this and their slence on the matter which was
exdudvdy within thar knonmedge may be regarded as a srong drcumdtance againd them,

(interndl citations omitted).

.. . The appeding defendant could have dearly shown what the true facts were. . . .
Raintiff ought not to be confined to the precise case defendant indsts she pleeded in
atempting to st out the unknown relaionship existing between the two defendants with
reference to the dore and beauty shop. That was a rdaionship drictly within the
knowledge of the defendants, but they chose to be as secret about it asthey possibly could,
and furnished no pleading or evidence in thet regard except that which was “cork-
srewed” out of them by cross examinaion. Hence, they cannot now complan if the
evidence adduced disd oses the Stuation from which the jury could draw aconduson a
variance with the defendant’ s undisclosad notion thereof.” (Givans at 826-27)

This rationde gpplies with equd force to Defendants dam in this goped that Mr. Makle's
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tedimony was inauffident to establish the identity of Defendant IMCO Recyding, Inc. as the company with

whom he coordinated the decison to trandfer the furnace to Missouri. A fair evduation of Mr. Markle s

tesimony requiresthet it be viewed in context It iswhen viewed in context thet it becomes apperent thet

the location (Ddlas) was used generdly to identify IMCO Recyding, Inc. Thet tesimony (which was

presented to the jury via videotgpe) was asfollows:

“Q:

Q:

A:

How did the decison come to be mede to trandfer the furnace that was in Rittsburgh
Aluminum to Mamor in Sketon?

At thetime of thedosure of Fittsburgh we decided to move the plant - - move the furnece
to Skeston to hold it there.

When you say we decided, who isthe “we’ thet you are referring to?

The“we’ was mysdf in coordination with Ddlas

Y ou were then the manager of Metd Mark, Inc. which was whally owned subsdiary of

IMCO Recyding, Inc. in Ddlas?

Thet's correct.

And | take it you are accountable and respongble to IMCO Recyding, Inc. in Ddlasfor

the performance of Metd Mark, Inc.?
That's correct.
When you make mgor capita decisons, did you typicdly tak to them about yes or no?

Yes” (emphassours) (TR 275-76)

Hrg, Flantiff would note thet thisline of questioning was undertaken not by Rlaintiff’ s counsd, but

by Mr. Sdwdl, atorney for dl of the corporate Defendants, induding IMCO Recyding, Inc. If the
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connection between the two companies is undear or imprecise it is as aresult of the defense counsd’s
falure to make adear record rather than anything that the Plaintiff did or did not do.

Defendant IMCO should not be exonerated as areward for thistype of subterfuge
The judgment entered on the jury’ s verdict should be affirmed.

E. Plaintiffs presented sufficient evidencethat |M CO Recycling, | nc. supplied

therotary fur nace:

Evenif the aforementioned arguments are not conddered by this Court, there are sUffidient facisto
support areasoneble inference that Defendant IMCO supplied the defective furnace,
Proof of essantid facts may be accomplished by drcumdantid evidence so long as the desired

inference is established with such cartainty asto cause it to bethe mor e pr obabl e of the condusonsto

be drawvn. Wright v. Over the Road and City Trander Drivers, e d, 945 SW.2d 481 (Mo. App. W.D.

1997). (emphasisours)
Defendant argues that Plaintiff has violated the rule prohibiting the “ piling of inferences’ ignoring
thefact thet aparty may draw any number of inferences so long as eech has afactud foundation. Rob-Lee

Corporation v. Cushman, 727 SW.2d 455 (Mo. App. 1987). As will be demondrated, infra, the

inferences upon which Rlantiff relied to make asubmissible case are adequatdy supported by facts from
which sad inferences may reasoncbly be drawvn.
1. Facts supporting a finding that Markle's references to “IMCO” are
referencesto IMCO Recycling, Inc.
Facts;

IMCO Recyding, Inc. isacorporaion in Texas which owns some of its own plants and facilities
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(TR. 405) induding one in Sgpulpa, Oklahoma (TR. 409). These facts were established by the admisson
of the Defendants atorney in his dosing argument and Plantiff is thereby rdieved from the burden of
proving them. (MAL. 2.01).

Jonathan Markle tedtified thet after Defendant IMCO bought Metd Mark the decison was mede
to dose the Rittsourgh, Kansas plant due to the exisience of “another IMCO plant in nearby Sgpulpa,
Oklghoma” (TR. 272). We know thet this second IMCO referenceisto IMCO Recyding, Inc. dueto
the previoudy noted admission in the dosing argument of Defendants counsd thet the plant in Sgpulpa,
Oklahomawas owned by IMCO Recyding, Inc.  Further, JEf Meocom, IMCO Recyding, Inc.’sin house
atorney testified that IMCO Recyding, Inc. owned al of the stock of Metd Mark, Inc. (TR. 381) which
further subgantiates that the IMCO which * bought Metd Mark” was IMCO Recyding, Inc. Additiondly,
Markle testified thet the Fittsburgh plant no longer srved a purpose in the IMCO organization and thet it
was hisbdlief thet the decison to dose the plant was made by IMCO's management. (TR. 272).

L ogical I nference:

Although Markl€ s references to the“IMCO organization” and “IMCO’ s management” did not
goedificaly identify IMCO asIMCO Recyding, Inc. thet would be aressonableinference from the admitted
fact that IMCO Recyding, Inc. was the entity which owned the plant whose sarvices would have been
duplicated by the Rittshurgh fadility which was being dismantled.

Facts;

Paul DuFour, the executive vice presdent and CEO for IMCO Recyding, Inc. (TR. 180) testified

that the IMCO Recyding, “which owned the Sgpulpa plant” was the IMCO which mede the decison to

dose down the Fittsburgh plant. (TR. 183). Further, the officers of Metd Mark, Inc., which hed owned
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the Pittsourgh fadility prior to the IMCO purchase (TR.279), had nathing to say about whether the plant
stayed opened or was closed down. (TR. 184).

L ogical I nference:

Theforegoing facts meke a strong case that IMCO Recyding, Inc. was cdling the shats insofar as
dismantling the Rittsburgh operation which was actudly owned by Med Mark. Thistestimony suggests
thet it would have been highly unlikdy that Jonethen Markle, as an officer of Med Mark, would have hed
any authority, absent consent or gpprova from IMCO Recyding, Inc., to trandfer or digpose of any of the
Fittsburgh assats induding the furnace a issue in this case.

Facts

IMCO Recyding, Inc. owned the Sgoulpa, Oklahoma plant (TR. 409). After the Fittsourgh,
Kansssfadlity previoudy owned by Med Mark was acquired, it was shut down upon orders from IMCO
Recyding, Inc. because the operaions a Fittsourgh were duplicative of the Sgpulpa, Oklahoma operation.
(TR. 183, 272). Thedecison to dose the Fittshurgh operation led to the dismantling of the plant and the
eventud trander of the furnace to the Marnor fadility in Skeston, Missouri. (TR. 272). Jonethan Markle

mede the decision to trandfer the fumace to Sikeston, in coordiination with Dllag' (TR. 276). Maklewas

* In his dissenting opinion, Phillip Garrison, judge for the Souther Didtrict of the Missouri
Court of Apped's contends that we do not know what Markle meant by “in coordingtion with Ddlas”
Paintiff regpectfully disagrees. Given its plain meaning “ coordinate’ means “egud, of the same order,

rank, degree or importance” Black’s Law Dictionary, 5™ Edition., page 303. “Coordinaion” is

defined as harmonious action whereby persons or things of the same order or importance bring
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accountable and respongble to IMCO Recyding, Inc. in Ddlasfor the performance of Metd Mark (TR.
276). Thistesimony was an unequivocd reference to IMCO Recyding, Inc. the named defendant and not
to any other IMCO entity. Markle tedtified thet it was his practice to consult with IMCO Recyding, Inc.
when making mgor capitd decisons such aswhether or nat to trander afurnece. (TR. 276). At thetime
the furnace in question was trandared Manor was a whally owned subgdiay of Metd Mak
(Defendants Exhibit “B”) the stock of which hed been purchased by IMCO Recyding, Inc. (TR. 381).
Moving the furnace would increese the production and effidency of the Mamor plant (TR. 276-77) which
would increese the profits to both Metd Mark and IMCO Recyding, Inc. (TR. 280). All of these various
entities filed consolidated tax returns (TR. 382-83). The profits of the company ultimatdy ended up in the
pockets of IMCO Recydling, Inc., the“ ultimate parent”. (TR. 383, SLL.F. 000114).
Further, there was no testimony thet IMCO Recyding of lllinois, Inc. had any connection to the

Sgpulpa, Oklahoma plant or any involvement with the decision to dose down Rittsourgh and trandfer the

something to proper order. Webdter's New World Dictionary and Thesaurus, page 133. Thus, given

its plain meaning, Markle s testimony that trandfer of the furnace was made “in coordination with
Ddlas’ cregtes areasonable inference that “Ddlas’ had arodle at least equd to thet of Mr. Markle and

Metd Mark in causng the furnace to be trandferred to the Sate of Missouri.
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furnace to Marmor in Skeston. Nor was there any tesimony thet IMCO Recyding of llinais, Inc. was

heedquartered in Ddlas The evidence which the jurors did hear aout IMCO Recyding of Illinois from

Defendants atormney wasthat it was a Ddaware Corporaion.(TR. 89). Theonly other evidence regarding

its location came from Jonathan Markle who tedtified asfollows

“Q.

A.

> O » O » O

Mr. Markle, before your employment with Alumnatech who were you associated with?

| worked for IMCO Recyding.

Thereare gpparantly severd IMCO entitieswhich bear the name IMCO Recyding in some
form, wesit - -

Prior to moving to Clevdand, | was generd manager of internationd development for
IMCO Recyding. | worked out of the Irving, Texas office

Isthat known as IMCO Recyding, Inc.?

| do bdievethat’saproper name.

Prior to your - - | think you sad internationd affairs?

International developmert.

Prior to that job, where were you?

| worked out of Chicago Heghtswhere | wasthe presdent of IMCO Recyding of 1llinois

or Metd Mak. | wasthe presdent of Metd Mark.”

L ogical I nference:

The reasonable inference from the foregoing evidence is that Jonathan Markle coordineted the

trander of the furnace with IMCO Recyding, Inc., as opposed to any of the other IMCO entities

All of the logica inferences st forth herein are basad on facts which are sufficient to make out a
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primafadie case for the Rantiff on the issue of who supplied the defective furnace.
Asprevioudy sated, the dass of defendants subject to liahility under Section 392 islarger then the

dass of defendants subject to drict liahility. Ridenhour, supra. However, even under atraditiond grict

lighility (Restatement 2d of Torts, Section 402A) andyd s the actions of Markle taken in coordination with
IMCO are more than sufficient to meke a case of lidhility agang IMCO.  For, “Under the sream of
commerce gpproach to drict lighility no precise legd rdationship to the member of the enterprise causing
the defect to be manufactured or to the member not dosdly connected with the customer is required before

the courtswill impose grict lighility; it is the defendant’ s participatory connection, for his persond profit or

other benfit . . . . which cdlsfor theimposgtion of drict lighility,” Menschik v. Mid-America Fipdine Co.,

812 SW.2d 861, 863-64 (Mo. App. 1991) quoting Gunderson v. Seni-Kem Corp., 674 SW.2d 665

(Mo. App. 1984) and 72 C.J.S. Products Liahility, Section 40 (Supp.) (emphasis ours).

Catanly, IMCO Recyding, Inc. did not refuse the profits ending up in its pockets which were
atributeble to the trandfer of this furnace. Plain fairness dictates that it be accountable for the injuries
atributable to this furnace as well.

2. Facts supporting afinding that Juan Torres references to“IMCQO” were

toIMCO Recycling, Inc.

The identity of Juen Torres employer isdso afact of ariticd Sgnificance which was within the
peculiar knowledge of the Defendants. As aresult, Defendants dso bear the burden of proof on theissue

of theidentity of hisemployer. See, Kennedy v. Fournie, supra.

Jeff Mecom, Defendant IMCO' s corporate counsd, was d 0 the keeper of dl of the corporate

record books for IMCO Recyding, Inc. and its subgdiaries (TR. 376-77). He was an employee of
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IMCO Management Partnership (TR. 376) the company which managed the payrall and other employee
benefit programsfor Metd Mak and Mamor. (Defendants Ex. K). If anyone could have deared up the
issue of which entity actudly employed Juan Torres it was Mr. Mecom. He did not do o thus a
presumption arises thet Juan Torres worked for IMCO Recyding, Inc. as per his tetimony. The
presumption, unrebutted, established a primafacie case that Juan Torres, the plant maneger a the Marnor
fadlity in Skeston, Missouri was an employee of IMCO Recyding, Inc.
The proof that Torreswas IMCO Recyding, Inc.’s employee serves three purposes
(D  ltisegddlidhesaphyscd presancefor IMCO Recyding, Inc. in the sate of Missouri which
Oefets the Defendants arguments that IMCO Recyding, Inc. did not do busness in
Misouri and did nat have sufficdent minimum contacts to establish a besis for persond
juridiction;
(2 Itegadlishestha IMCO Recyding, Inc., through its employes/agent Juan Torres, supplied
the furmace by taking the dismantled furmece and assambling it for operation & Mamor (TR.
068);
(3 Itedadishestha IMCO Recyding, Inc. knew or could have known thet the furnace was
in adangerous condition without guards, screens or shidds because it was assembled by
its own employee whose knowledge may be imputed to IMCO Recyding, Inc. Robin

Fams Inc. v. Batholome, 989 SW.2d 238 (Mo. App. W.D. 1999).

Neither Judge Garrison's dissent in the Southern Didrict nor the Defendants Brief address the
important ramifications of Juan Torres tesimony that during the time he was the plant manager of the

Marmor fadlity his paychecks came“out of Texas' and to the best of his knowledge wereissued by IMCO
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(L.F. 00072).

Once agan, even absent a presumption thet Defendant IMCO was Torres employer, Plaintiff
proved sufficient facts to support a reasonable inference that it was IMCO Recyding, Inc., and not any
other IMCO entity that employed him.

Facts;

Juen Torres was the plant maneger & Manor where Ernest Bland wasinjured (TR. 144). Torres

tedtified thet he came to the Marnor plant in July of 1996 shortly after it hed been purchased by IMCO.
(L.F. 00073). Asprevioudy noted, the“IMCQO” which purchased Metd Mark, Inc. (Marnor’s parent
company) was IMCO Recyding, Inc. (TR. 381). Torres tetified that when he arrived a the Marnor
fadility the furnace in question was nat operationd.  Although the furnace was at the plant it had not been
assambled.  He supervised the assambly of the furnace (SL.F. 00068). Although Torres immediate
supervisor, Lary Lipa, was a Metd Mak employee, (L.F. 00072), Torres d<0 tedtified that Steve
Whiteheed, Regiond Manager for Defendant IMCO hed the autharity to fire him (L.F. 00073). Once
agan, therewas little or no evidence that IMCO Recyding of llinais, Inc. was located or hed any presence
inTexas Infact, while Defendant’s counsd spedificaly discussed the physicd location of eech of IMCO
Recyding, Inc.’s other subgdiaries, the only thing that he said aout IMCO Recyding of llinais, Inc. was
thet it wes a Ddaware Corporation.(TR. 83-89). Joneathan Markle, onetime presdent of IMCO Recyding
of Illinois said that he worked out of Chicago Heights 1llinoiswhen he held that position. (TR. 270). On
the other hand there were numerous references to the fact that IMCO Recyding, Inc. waslocated in Ddlas
or Irving, Texas, induding Markle s testimony that when he left IMCO Recyding of Illinais to begin

working for IMCO Recyding, Inc. he moved from lllinoisto Irving, Texas (TR. 270).
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L ogical I nference:

IMCO Recyding of Illinais, could not logicaly have been the company to which Torres was
referring when he taked about the identity of his employer. His various references to “IMCO”, dited
above, were meade during a continuing line of questioning which began with areference to the“IMCO”,
which hed purchased the Mamor plant, said entity having previoudy been identified by Jeff Mecom, as
being IMCO Recyding, Inc. (TR. 381). AsDeendant IMCO'semployeg, the parsond actions of
Juan Torres in making the furnace operdtiond are catainly evidence of Defendant IMCO's rdle in
“supplying” the furnace. As noted by Defendantsin their brief at page 49, gpplication of Section 392 of
the Restatement is“limited to drcumstances where the chattd is* supplied’ by the person sought to be hdd
lidhle, and was & onetime in its control and possesson. The typicd Stuation would be where such a

person mede or assembled them then furnished or *supplied’ them to another.”  citing, United Satesv.

Page 350 F.2d 28 (10" Cir. 1965). (emphasisours). The assambly of the furnace under the supervision
of Defendant IMCO's employee Juan Torres is exactly the typica Stuation to which Section 392 was
intended to goply.

Comment (C) to Section 392 makes it dear that ownership of the chattd isimmaterid. In order for
this section to goply the supplier may lease or even borrow the equipment. The question iswhether he had
possession or contral of it for the purposes of usng it in connection with hisbusness Under the foregoing
oefinitions and evidence Defendant IMCO, by virtue of itsralein assambling the furnece, dearly contralled
the furnace which causad the injury to the Plaintiff.

Theforegoing demondrates thet the Plantiff did not engage in a prohibited “piling of inferences’
in order to make asubmissble case. The established facts and reasonable inferences meke aprimafacie
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case on behdf of the Rantiff which then shifted the burden of going forward with the evidence to the
Defendants If infact IMCO Recyding, Inc. did not supply the furmece, it was the Defendants who hed the
burden of adduding evidence to support thair contention that some other IMCO entity supplied the furnece
andlor employed Juen Tarres: As previoudy nated, this evidence was avallable only to the Defendantswho
choseto hide behind avell of secrecy rather than to present it in an effort to rebut Plantiff scase. Asa
result, the Defendants cannot now be heard to complain about the condusions drawn by the jury based
upon the evidence adduced by the Rantiff. 1n addition, the rule againg “piling inferences’ isnat agenerd
rule goplicableto dl Stuaionsbut isrule of resson governing only when the proven facts and the reesoneble
implications furnish no bedsfor agreament or disagreament by persons of average intdligence as to whether
the factum probandum ( the fact which isin issue) has been established. Rob-Lee, supra at 459.

Both the Trid Court and the mgjarity of the judges on the Southern Didtrict Court of Appedls (who
cartanly condiitute persons of average intdligence) have found thet reesonable persons could disagree about
the evidence and that the evidence adduced by the Plaintiff was suffident to mekeasubmissblecase This
Court has many times pronounced that it isnat in the business of second guessing factud determinations
of thelower courts. Nor should it do so inthis case.

F. Plaintiff presented sufficient evidencethat IMCO knew or in the exercise

of ordinary care could have known that the fur nace contained no quards,

shields or doors or that the furnace was delivered to the Marnor plant

without door s:

Defendant inaccuratdy argues thet the only evidence Plaintiff presented on the issue of Defendant

IMCO's knowledge was Mr. Makl€e' s tesimony. Again, Defendant ignores the crudd fact thet the
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manager of the Marmor plant, Defendant IMCO's own employee Juan Torres® wis the person who

supervisad the assembly and inddlaion of the furnace & the Marnor plant. (SL.F. 00068).

® The facts supporting the inference that Juan Torres was employed by IMCO Recyding, Inc.

aex forthin Section | (E), subparagraph (2), supra at pages 30-33.



The evidence regarding Defendants knowledge in this caseisdear. Although the Marnor plant
a one time had furnaces with doors, the furnace in question was designed without doors. Juan Torres
supavised theindgdlation of the furnace in the Sikeston plant cbvioudy knew it had no doors, screensor
guards (TR. 107). Hewas physicdly present at the plant and was wel acquainted with the condition of
thefunace. He dso knew the danger which the furnace posed. There was evidence that more then one
employee (induding the previous plant manager) hed suffered burns as areauit of the phenomenon known
a"“blow-out’. (TR. 115-116). Theevidence a trid showed thet *blow-out” was aknown hazard of the
industry.® In addition, Juan Torres testified that Keviar ssfety aprons wereissued to protect againgt “blow-
out” (TR. 147) and that the plant showed sefety films regarding the potentid dangers of furnace explosions
such asthe onewhich occurred inthiscase. (TR. 146).

Not only did Defendant IMCO have information asto injuries which had occurred in the Skeston

plant, but it o hed the bendfit of the experience of ahuge exploson a one df its ather plantswhere severe

® See, eg. Faintiff' strid Exhibit “10", guiddines for handling molten duminum, a pubdlication of
the Aluminum Assodiation issued in December of 1990. Among other things, Exhibit “10" datesthat

proper design of equipment and fadilities aswell as the olbsarvance of exact gandards of housekesping,

can ggnificantly minimize the chance of fire and explosons due to olash or lesks of molten duminum. It
further notes that there are Satistics which show that the mgority of severe explosonsinvolving molten
auminum occur during meting and that one of the primary causes of explosonsisforeign materias
induding moisture contaminating the charge. It notes thet vgpor explosons can range from amall

“pops’ to catadtrophic events where the force of the blast wave can destroy equipment and fadilities
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damage was done to the building (TR. 335-36) but in which not one employee was injured because the

furnace in question in that incident hed doors. (TR. 340). From dl of this evidence the jury could have
judtifiably conduded that Defendant IMCO knew, or in the exercise of ordinary care could have known,
of the dangerous condition of the furnace which injured Ernest Bland and Defendants arguments on this
point have no merit. Rantiff made asubmissblecase. Thejury’ sverdict should be affirmed.

G. Conclusion:

Fantiff' s evidence is auffident to meke out aprimafade case againg IMCO Recyding, Inc. The
jury’sfinding of lidhility againg IMCO Recyding, Inc. was based on inferences properly arisng from the
evidence adduced that IMCO Recyding, Inc. was the entity in Ddlas with whom Jonathan Markle
coordineted the trander of the furnace and the entity in Ddlas which employed Juan Torres the plant
manege a the Marnor fadllity a thetime of Ernest Bland sinjury. Defendantsfailed to meet their burden
of proof on apivatd issue which was Soldy within tharr knowledge: At aminimum (even if this Court finds
the burden of proof was not the Defendants) Flantiff is entitled to apresumption thet IMCO Recyding, Inc.
supplied the furnace. Once the Raintiff had mede a prima fadie case the burden of going forward with the
evidence shifted to the Defendants who mede no effort whatsoever to establish thet Jonethan Markle
coordinated the trandfer of the furnece with IMCO Recyding of Illinais Inc. and not IMCO Recyding, Inc.

Nor was any effort made by the Defendants to establish thet Juan Torres was not employed by IMCO
Recyding, Inc. Thereisno bad's upon which this Court can judtifisbly disurb thejury’ sverdict. Thetrid

court’ sruling asto submissihility of the case should be affirmed.
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ARGUMENT 11

[1. TheTrial Court did not err in denying IMCO Recycling, Inc.’sMoation to
Dismiss for lack of personal jurisdiction because the Trial Court had personal
jurisdiction over IMCO Recycling, Inc., in that (a) IMCO Recycling, Inc. waived its
right to contest personal jurisdiction by filing a cross claim against co-defendant M ax
Sweet; (2) IMCO Recycling, Inc. committed one or more of the predicate acts
enumerated in Missouri Long-Arm Statute necessary to subject IMCO Recycling, Inc.
to personal jurisdiction in Missouri; and (c¢) IMCO Recycling, Inc. had sufficient
minimum contacts with Missouri to satisfy the due process requirements of the 14"
Amendment to the United States Constitution.

A. I ntroduction and Standard of Review:

IMCO Recyding, Inc. isa Ddaware corporation with its prindipd place of busnessin the Sate of
Texas (L.F. 139). It operaed an duminum recyding plant in Skeston, Missouri and maintained aphysca
presencein thisdate by virtue of itsemployee, plant manager Juan Torres. (TR. 144).  Defendant IMCO
contendsthat the Trid Court lacked persond juristiction over it because it did not stisfy the Missouri long-
am daute and because it did nat have suffident minimum contacts with the siate of Missouri to satify due
process requirements. A farr and complete satement of facts does not support the Defendants contention.

The Trid Court hed juridiction to determine the extent of its jurisdiction over defendantsin the

origind causeof action. TSE Supply Co. v. Cumberland Natural Gas Co., 648 SW.2d 169 (Mo. App.

1983). TheTrid Court, having heard evidence on the daim of lack of persond jurisdiction, specificaly
mede afinding thet it did have persond juridiction over Defendant IMCO. (TR. 371). The Trid Court was
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freeto beieve or disdieve any datements tendered in support of thisjurisdictiona question. 1t has been
held thet it is within the Sole discretion of the trid court to meke such factud determinations. Shirkey v.
McMaster, 876 SW.2d 648, 650 (Mo. App. W.D. 1990).

Inreviewing the Trid Court'sruling on amation for judgment notwithstanding the verdict (o, inthe
dtendive for anew trid) the evidence and dl the inferences therefrom must be taken in the light most

favorabletotheverdict. Amador v. LedsAuto Sdes& Leasng, Inc., 916 SW.2d 845 (Mo. App. SD.

1996).

B. The Standardsfor Personal Jurisdiction:

When reviewing aMation to Dismissfor lack of persond jurisdiction over anon-resdent defendant
there are twio necessary inquiries. Shirkey, supra a 649. Hrd, the Trid Court must determine whether the
Uit aoseout of adtivitieslad out in the Long-Arm Satute (8506.500, RSMI0.) and second, the Trid Court
mugt determine whether the exerdse of persond jurisdiction would violate due process. Long-arm Satutes,
asthe nameimplies, are intended to expand the reech of the law of the Sate to authorize juridiction over
foreign corporaions thet are nat necessrily authorized to do businessin the sate but whose adtivities judtify

persond juridiction. State ex rd. K-Mart Corp. v. Halliger, 986 SW.2d 165, 168 (Mo. banc 1999).

Misouri’ slong-arm Satute was designed to dlow the exercise of jurisdiction over out-of-date defendants

to the extent permissible under the due processdause. Stae ex rd Med Service Center of Georgia, Inc.

v. Gagrtner, 677 SW.2d 325, 327 (Mo. banc 1984). In order for due process sandards to be met, the
defendant mugt merdy have such contacts with this Sate thet it could ressonably anticipete being hded into

court in Missouri. Hagen v. Repid American Corporation, 791 SW.2d 452 (Mo. App. E.D. 1990).

Defendant IMCO' s conduct and contacts meet both of these gandards entitling the Sate of Missouri to
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exerdse persond juridiction.

C. Defendant IMCO waived its right to contest personal jurisdiction by seeking

affirmativerelief fromtheTrial Court.

Defendant IMCO waived any argument it may have hed that the Trid Court lacked persond
jurisdiction by thefiling of its crossdam againg Max Svedt. Flantiff’s pogtion on thisissueis based on

cases uch asSae ex rd. oerandio v. Clymer, 581 SW.2d 377, 384 (Mo. banc 1979) where this Court

sd:

“The gengrd prindipleisthet if aparty takes any action which recognizes thet the causeis

in court and assumes an attitude thet the jurisdiction of the court has been acquired, heis

bound thereby and the action amountsto a generd gppearance”

While there are a number of Missouri cases which recognize that once a defendant who contests
persond jurigdiction filesaMation to Digmiss he isthereefter entitled to take other actionsin court in order
to defend his postion, Defendant IMCO was dearly doing more than merdy defending its position when
it chose to participate in the cross-daim filed againgt Co-defendant Max Sweet. As noted by the Court

of Appedsfor the Eagern Didrict in Germanese v. Champlin, 540 SW.2d 109, 112 (Mo. App. E.D.

1976):
“. .. if aparty takesany action in a case which recognizes the case asbeing in court this

will amount to agenerd gppearance. Thus where he seeks rdief he necessaxily assumes

the atitude that the jurisdiction of the court has been acquired and, having teken thet
pogtion, heisbound thereby and will not be heerd afteward to say othewise” (emphed's
ours).
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Rule 55.05 of the Missouri Rules of Civil Procedure describes acrossdam as“adam for rdief”.
Missouri Courts have spedifically held that an assartion of the right to indemnity or contribution’” in theform

of across-dam condtitutes arequest for afirmaiverdief. Sate of Missouri ex rdl. Taylor v. Luten 710

S\W.2d 906 (Mo. App. E.D. 1986).

Defendant IMCO arossed the line between defense and dfirmative rdief whenit filed it' s cross-
dam for contribution againg Max Sweat (L.F. 73-74). Such an action might have been excused as
necessary to the defense were it compulsory, but there was no nesd to sask dfirmative rdief in the pending
lawsuit because a cross-dam for contribution is not mandatory but may be sought in a separate suit a a

later date. Sefeway Sores Inc. v. City of Raytown, 633 SW.2d 727, 731-32 (Mo. banc. 1982). Relief

rased in acounter-daim or cross-daim thet could have been maintained independently of Plantiff’ saction

conditutes effirmative rdief. VddaCity v. Williams, 41 SW.3d 915 (Mo. App. E.D. 2001).

Thefiling of the cross-daim saeking afirmetive rdief from the Tria Court condiitutes awalver of
any dam of lack of persond juridiction. The Trid Court's assation of persond jurisdiction over
Defendant IMCO was proper and must be affirmed.

D. IMCO Recycling, Inc. issubject to personal jurisdiction in Missouri under the

Long-Arm Statute because it transacted business within the state:

There are a number of activities st forth in Missouri’s long-arm datute which are sufficient to

confer parsond juridiction over Defendant IMCO.  These attivities are identified in Rule 54.06 of the

" Thisisexactly the rdief requested by Defendant IMCO in theingtant case (L.F. 73-74).
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Missouri Rules of Civil Procedure. Sub-paragraph (1) of Rule 54.06 concans the transaction of business
withinthegate. Missouri Courts have noted thet “transaction of any busness’ for purposes of establishing
long-arm jurisdiction, must be congtrued broadly and that a corporation may be subject to long-arm
jurisdiction even though it would not be required to qudify to do business asforeign corporation. It has
a0 been hdd thet the “busness’ may conagt of asingle transaction if thet transaction isthe onewhich is

sued upon. Sateex rd. Metd Sarvice Center of Georgia, Inc. vs. Gaertner, 677 SW.2d 325 (Mo. banc

1984). Intheindant case, despite Defendant IMCO' s arguments to the contrary, the trid court heerd the
testimony of Marnor plant manager, Juan Torres, (who tedtified by videotaped deposition &t trid) thet as
the manager of the Mamor plant located in Skeston, Missouri (TR. 144) he was employed by IMCO “out
of Texas’. Hetedtified that his checks and benefits came from IMCO. (TR. 151-152). Therewasdso
tesimony thet the profits from the Mamor plant (which was managed by him asan IMCO employee) went
directly back up the chain of command and wound-up in the pockets of Defendant IMCO, evidencing
purposeful activity by Defendant IMCO in the Sate of Missouri for its direct economic gain. (TR 185
186). Although defendants may daim there is conflicting evidence on some of these issues, resolution of
conflicting evidence in congdering juridictiond issues is left to the Trid Court’s sound discretion.

Chromaloy American Corp. v. Elyria Foundry, Co., 955 SW.2d 1, 4 (Mo. banc 1997).

Clearly Defendant IMCO had some rolein the operation of the Sikeston plant.® The presence of

® Degpiteits protestations to the contrary in the ingtant case, Defendant IMCO represants to
the generd public that it acquired the plant in Skeston, Missouri (Marnor) in 1995, This represantation

and otherswhich support the Trid Court’ sfinding that IMCO Recyding, Inc. is gppropriaidy subject to
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the persond jurisdiction of the Sate of Missouri can be found on the company website,

www.imoorecyding.comwhich contains representations that:

IMCO Recyding, Inc. is“the world' s largest recyder of both duminum and zinc, now
operdting 23 U.S. production fadilities located in the nation’ s mgor regions” (SL.F.

105, Addendum 30).
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Those production fadlities are then shown on amap grgphic which indudes aplant in Skeston,
Missouri. (SL.F. 108, Addendum 33). The webgte do indudes asection titled “Milestonesin IMCO

Recyding sHigtory” which represents that in 1995 IMCO Recyding, Inc. acquired severd plants,

induding one located in Skeston, Missouri. See(SL.F. 107 and Addendum 32). The question for
purposes of determining whether Defendant IMCO Recyding, Inc. hed sufficdent minimum contacts with
the date of Missouri S0 that it might reasonably expect to be haed into Missouri courts can only be
answvered in the affirmative. Defendant IMCO dearly boasts acommerdd presencein this Sate which
dlowed the Trid Court to assart persond jurisdiction over the company without offending traditional

notions of fair play and subgtantid judice
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Defendant IMCO's employee managing a plant in the sate of Missouri is a sufficient contact to impose
persond juridiction upon Defendant IMCO. This is particulaly true in light of the fact that there was
tesimony that Defendant IMCO' s employee, Juan Torres, wias the person who handled the inddlaion of
the defective furnace which injured Ernest Bland and wias the person managing the plant when Mr. Bland
wasinjured. (TR. 144, SL.F. 063).

Even if Torres had not been phydcaly presant in the date of Missouri, Defendant IMCO' swebste
done provides a aufficent bags for the impogtion of persond jurisdiction. Phydcd presenceisnot a
necessary factor in commerdid cases for establishing minimum contacts between the defendant and the

forum. Burger King Corp. v. Rudzewicz, 471 U.S. 462, 476 (1985).

This Court recently examined the propriety of basing persond jurisdiction on an Internet website
and in 0 doing retrandferTed the case to the Eadtern Didrict for randatement of the origind opinion which
hed found persond jurisdiction was properly basad on the defendant’s Intermnet presence in this date.

Nixon v. Beer Nuts, Ltd., 29 SW.3d 828 (Mo. App. E.D., Nov. 20, 2000) original opinion

reinstated after transfer to the Supreme Court on July 27, 2000 and retransfer to the Court
of Appeals November 14, 2000.

In Beer Nutsthis court noted thet once a company places its website on the Internet thereisno




way that it can prevent resdents of Missouri who have access to the Internet from vigting the Ste and
reeding theinformetion avallable ontheste 1d. a 830. That opinion aso pointed out that more than 1.5
million Missouri consumers have accessto the Internet | d.

Defendant IMCO' swebsite boagtsaphysicd presencein Missouri (SL.F. 107, 108); it advertises
Defendant IMCO' s products and services (SL.F. 107), sdliatsinvestors (SL.F. 109), providesamethod
of sending and recaiving email between Missouri resdents and Defendant IMCO (SL.F. 109) and
provides additiond methods of contacting Defendant IMCO (address, tdephone and facamile) for further
information (SL.F. 109). (See, d0, Addendum to Plantiff’ shrief pages30-35). All of thesefactorswere
congdered by the court in Beer Nuts to be part and parcd of conducting the company’s business
Defendant IMCO dealy conducted busnessin this date sufficent to dlow Missouri to assart itslong-arm
juridiction.

E. IMCO Recycling, Inc. issubject to personal jurisdiction in Missouri under

the Long-Arm Statute because it committed a tortious act in the state:

Ancther basis for long-arm juridiction is the commission of a tortious act within the Sate
Defendants argument on this point entirdy ignores the fact that the evidence, taken in the light mogst

favorableto the Plantiff, establishes thet the plant was managed by one of Defendant IMCO'S’ employees

° Defendant IMCO argues that the references to IMCO or IMCO, Recydling by witnesses
may have been references to other rdated companies, ie, IMCO Management Partnership and/or
IMCO Recyding of lllinais Inc. If there was confuson over the names, Defendant IMCO cannot now

be heard to complain thet the court and the jury resolved the confusion by bdieving thet referencesto
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IMCO were indeed references to IMCO Recyding, Inc. the Delaware corporation with its principd
place of busnessin Ddlas Texas As previoudy noted, the Defendants bore the burden of proof on this
Isue because the information was peculiarly within their knowledge and not equdly avaladle to Rlantiff.
It isenlightening thet even Paul DuFour, IMCO's chief finandd officer for tweve (12) yearsdidn't
know for sure & thetime of his depogition whether he worked for IMCO Recyding, Inc. or IMCO
Management Partnership. (TR. 180). At notimedid counsd for the Defendants ever atempt to darify
which IMCO entity was being discussed. While this may have been strategy employed by counsd in
the hope of creating acartain dam of eror, once thejury rendersaverdct, dl inferencesfrom the
evidence mug be taken in the light mogt favorabdle to the jury’ sverdict. Therefore, conflicting evidence

does not support dismissa or reversd. Conflicting evidence requires thet the judgment be affirmed.
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and thet the same employee supervised the assambly of the defective furnece. Rlaintiff presented tesimony
thet Defendant IMCO directed and orchedrated the trandfer of the defective furnace from Fittsburgh,
Kansasto the Mamor fadility in Skeston. Defendants daim the decison was mede by Jonethen Markle,
who was an employee of Metd Mak a the time, however, Markle himsdf tedtified via his videotgped
depogtion a trid that he had been presdent of Metd Mark, Inc. until the e of Metd Mark, Inc. to
IMCO Recyding, Inc. in October of 1995, (TR. 270).

After October of 1995, and spedificdly a the time the decison was made to trandfer the furnece
in November of 1995, Markle testified thet he was the presdent of the Metd Mark divison of IMCO
Recyding, Inc. (TR. 270) and, dthough he was the person who actudly ordered the trandfer, he spedificaly
tetified that he gave thet order anly after getting autharity from Defendant IMCO (TR. 275-276). Markle
dealy acted on behdf of and a the direction of Defendant IMCO with respect to the trandfer of this
fumace Further, the trandfer was not complete until the furnece was assambled and indtalled by Defendant
IMCO ' semployee ien Tarres. (TR. 107-108). Defendant IMCO dearly has auffident minimum contacts
with the state of Missouri to iy treditiond notions of fair play and subgtantid jusice Defendants daim
thet the Trid Court was without persond jurisdiction is not supported by the record.

(1) Plaintiff’sclaimsagainst Defendant IMCO are not based upon its status
as Metal Mark, Inc.’s ultimate cor porate parent but on the independent
actsof IMCO as a separate cor poration.

In this section of its brief Defendant IMCO presants legd arguments and case law on an issue

which is ot before this Honorable Court. Flantiff has no need to “pierce the corporate val” in this case

because Pantiff has never argued that corporate forms should be disregarded. To the contrary, Defendant
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IMCO committed negligent acts independently of Metd Mark. Asis shown by Plantiff’s agumentsin
Section | of this brief, Flantiff’s podtion with respect to Defendant IMCO s that Defendant IMCO
supplied its own employes, Juan Torres to manage the plant. Defendant IMCO controlled the dismantling
of the RAittsourgh fadility and coordinated trandfer of the defective furnace to the Sate of Missouri in concart
with Jonathan Markle. Defendant IMCO had an employee who was physicdly presant in the date of
Missouri and who was the very person who supervised the inddlaion of the dangerous instrumentdlity
which injured Ermest Bland. No amount of legd maneuvering can change these facts which require thet
Defendant IMCO be held accountable for the harm it has done to Ernest Bland.

(2) IMCO Recycling, Inc. has sufficient minimum contacts with the state of

Missouri to submit it to personal jurisdiction here.

Rantiff has dready extensvey briefed the subgtantid contects between Defendant IMCO and the
date of Missouri. Thosefacts are hereby redleged in their entirety.

IMCO's presence in this Sate went beyond asingle phone cdl or letter was the dleged bassfor

juisdictionin TSE Supply Company v. Cumberland Naturd Gas Company, 648 SW.2d 169 (Mo. App.

ED. 1983). It went beyond asngular regponse to an unsdlidited consuitation aswas the case in Sperandio,
supra. It went beyond mailing a letter into the date as was the act rdied on to confer juridiction in

Savridesv. Zejar, 848 SW.2d 523 (Mo. App. E.D. 1993). Defendant IMCO'semployee, Juan Torres

hed aphysicd presancein the sate of Missouri. He directly participeted in the negligent act which caused

injury to the Plaintiff. Persond jurisdiction is entirdy gopropriate in this case
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ARGUMENT Il

[I1. TheTrial Court did not err in denying Metal Mark, Inc.’s Motion to Dismiss
for lack of subject matter jurisdiction because (1) the Trial Court had jurisdiction to
make afinding asto whether Ernest Bland was an employee of Metal Mark on the date
of the accident; (2) the Trial Court specifically found that Ernest Bland was not an
employee of Metal Mark but was, instead, employed on that date by Marnor Aluminum
Processing, Inc.; and (3) the Trial Court did not abuse itsdiscretion in making these
findings because ther e was compelling evidence that Marnor and not Metal Mark was
the Plaintiff’semployer at thetime of theinjury in that Metal Mark’s claim was based
solely on the premisethat Metal Mark, had become Bland’semployer at thetime of the
merger by operation of law. This premise was negated by the responsive pleadings
filed on behalf of the defendants which constitute an admission of Marnor’s continued
cor por ate existence.

A. Introduction:

The Trid Court’sjudgment in Plaintiff’ sfavor and againgt Metd Mark should be afirmed because
the Trid Court did nat abuseits discretion in finding thet it hed subject matter jurisdiction over Metd Mark.
The exdusivity provisons of Section 287.120.2 RSMo,, did not gpply to Meta Mark because the Trid
Court gopropriatdy found that Marmor Aluminum Processing, Inc. and not Metd Mark was Ernest Bland's
employer on the date of the accident.

B. Standard of Review:

Defendants date the gppropriate andard of review in thar brief when they Sate thet on apped,
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this court’ sreview of the Trid Court’s assumption of subject matter jurisdiction is governed by an abuse

of discretion standard. Jamesv. Union Bledtric Compeny, 978 SW.2d 372, 374 (Mo. App. E.D. 1998),

The Defendants are ds0 correct in Sating that the burden of showing thet the Trid Court lacked subject
metter juridiction ison Metd Mark, the party daiming lack of subject matter jurisdiction. Shaver v. Argt

Union Redty Manegement, Inc., 713 SW.2d 297, 299 (Mo. App. SD. 1986). Defendants have not met

this burden.
Under Missouri law, when the question asto whether workers: compensation law gppliesisdose,
the dedgon should be weighted in favor of retention of common law rights because the Workers

Compensdtion Act isin derogetion of common law rights and remedies  Porter v. Erickson Trangport

Corp., 851 SW.2d 725, 735-36 (Mo. App. SD. 1993). Intheingant case, the question asto whether
workers  compensation law gpplies was not dose in light of the indisputable evidence thet Marnor
Aluminum Processing, Inc. continued to exist even dter the dleged merger with Metd Mark and thet
Marnor and not Metd Mark entered an gppearance and defended the workers compensation daim as
Ernegt Bland' semployer.

Further, Defendants contention thet any doulots over jurisdiction should be resolved in favor of the
Labor and Indudtrid Rdations Commisson ignoresthe fact thet the purpose of the Workers Compensation
Act isto protect employessand not employers Aswasnoted by thisHonorable Court in Soarsv. Soars
Lovdace, Inc, 142 SW.2d 866 (Mo. 1940), “. . . the Compensation Act isa‘ workmen’ scompensation
act’ and not an ‘employer’ scompensdtionact’.” (emphasisours). Thelegidativeintent of the Workers
Compensation Adt, to provide rdlief to abroad base of injured employees, isnat thwarted in any way by

the Trid Court's assumption of juridiction in the indant case in light of the fact that Marnor hed dreedy
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become bound to perform the obligations required of an employer by its assumption of those dutiesinthe
Divison of Workers Compensation.

C. Section 287.120, RSM o. applies only to employer s and thusis not applicable as

respects Metal Mark in this case:

Pantiff has no quarrd with the fact that an employer is entitled to the exdusivity provisons found
in Section 287.120, RSMo. Rantiff’sargument is, and the ruling of the Trid Court was, that Metd Mark
was nat the Alaintiff’semployer & thetime of the accident. Metd Mark is, therefore, not entitled to the
protection of the Workers Compensation Act and the exercise of jurisdiction by the Trid Court over Metd
Mark was proper.

The crudd finding with regard to the issue of whether the Trid Court gopropriatdy assumed
subject matter jurisdiction over Metd Mark was whether Ernest Bland was an employee of Metd Mark
a thetimedf hisinjury. The Trid Court maede apedific finding that Mamaor Aluminum Processing, Inc. and
not Metd Mark, Inc. employed Ermnest Bland on the date of hisinjury. (TR. 14).

D. Metal Mark is estopped from denying the corporate existence of Marnor

Aluminum Processing, Inc. because Metal Mark admitted the corporate

existence of Marnor in itsresponsive pleadings:

Defendants take the podtion thet the Trid Court lacked subject matter jurisdiction over Metd
Mark because Marmor no longer existed asameter of law after an dleged merger with Metd Mark in June
of 1996. (Appdlants Brief page 24). Because Marnor was no longer in existence, Defendants daim thet
Metd Mark was entitled to assart its Satus as Ernest Bland' semployer in place of Mamor asaméter of

law and thusis entitled to the benefits of the exdusivity provisons of the Workers Compensation Act.
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Defendants entire argument as to Metd Mak’s right to daim the datus of Ernest Bland's
employer is premised on the fase assumption thet the corporation known as Mamor Aluminum Processing,
Inc. had no corporate existence as the reault of the dleged merger of thet entity with Metd Mak. This
agument mud fall because Metd Mak isestopped by Rule 55.13 of the Missouri Rules of Civil Procedure
from denying the corporate existence of Marnor Aluminum Processing, Inc. because corporate existence
was admitted as ametter of lawv when Defendants falled to meke a gpedific negative averment on thisissue
in their regponsve pleadings. Rule 55.13 daesin pertinent part asfollows:

“It shall be aufficient to aver the ultimate fact of the capadity of aparty to sue or be sued

or the authority of a party to sue or be sued in a representative capacity or the legd

exigence of acorporation or of an organized assodiation of personsthat is mede aparty.

When a person dedres to rase an issue as to the legd exigence of any paty or the

capacity of any party to sue or be sued or the authority of aparty to sueor besuedina

represantative cgpaaity, the person shdl do so by spedific negative averment, which shdl

indude such supporting particulars as are peculiarly within the pleeder’s knowledge”
(emphasisours)
Rantff dleged in his Peiition thet the Defendant Mamor Aluminum Processng, Inc. wasat dl times
rlevant to the lawsuit a corporation in good standing under the laws of the sate of Missouri. (L.F. 11).
Defendart filed arespondve pleeding in the form of aMation to Dismiss (L.F. 31-32). That maotion does
not deny the corporate existence of Marnor Aluminum Processing, Inc. Ingtead, Marnor, aong with the
other defendantsinduding Metd Mark, implored the Court to dismissthe Plaintiff’ s case because it daimed

to be entitled to the exdusivity provisons of Section 287.120, RSMo. on the bed's that Marmor was Ernest
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Bland' semployer. (L.F. 31).

In the Rantiff's FHrsd Amended Petition the corporate Satus of Defendant Marnor Aluminum
Processing, Inc. is pleaded again in paragrgph 3 (L.F. 33). Thistime the Defendants collectively filed an
ansver which induded a generd denid of paragrgph 3 of Rlantiff’'s Hre Amended Petition. (L.F. 64).

Under Missouri law this ansver condtitutes an admission of the continued corporate exigence of Marmor
Aluminum Processing, Inc. which cannot now be disdamed by the Defendants A denid in gengrd terms
is insuffident to conditute a “gpedific negative averment” as required by Rule 55.13. Student Loan

Marketing Assodiation v. Holloway, 25 SW.3d 699, 704 (Mo. App. W.D. 2000). Such a denid is

trested as an admisson of corporate Satus. 1d. at 705.
When adefendant admits thet a corporation was doing busness a the time of the incident which
is baeing sued upon, the Defendant is thereefter estopped from ascertaining that the corporation could not

Sue or be sued because of gatutory corporation regulations. Schneider v. Best Truck Lines, Inc., 472

SW.2d 655, 657-58 (Mo. App. 1971).

In Schneider the Court found thet Best Truck Lines, Inc. could be sued despite the fact thet it hed
dearly forfated its charter and, asaresult, under the Satutory provisons of the Business Corporation Act
it could not be a party plaintiff or a defendant because it was no longer alegd entity. Id. a 657. In

reeching this decison the Court said:

“The record plainly does show thet both its Kansas charter and corporate good standing
in Missouri were not restored to Defendant until December, 1969, dmogt Six (6) months

dter itsanswer wasfiled. Y, it taxes our credulity that Defendant should not have been
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avare of the date of its corporaelife a thetimeit pleeded. Under the drcumstances, we
do not believe Defendant may have the advantage of its own mistake to meke aissue of
corporate Satus. . .

....Over and abovethis, dthough on the day of forfature of its charter the

corporation ceased to exist and could not function theredfter (until recisson

of the forfature) as a corporate entity, only those not estopped might assart

that fact.” 1d. a 658-59. (emphasis ours)
The same raionde gpplies in the indant case Med Mak dams thet it was the surviving
corportion after amerger with Mamor in June of 1996. If such wasthe case, Metd Mark may ressonably
be charged with knowledge of Marnor’'s corporate atus both a the time the answer to the daim for
compensation was filed and at the time the petition in the indant case was answered. In nather court did
Metd Mak plead that it was Earnest Bland's employer by virtue of its merger with Manor. To the
contrary Marnor, as a sgparate entity, filed pleadings both in the Divison of Workers Compensation and
in the Trid Court in its own name. Metd Mak faled to deny by spedific negetive averment Marmor’s

corporatestatus™® and isbound by itsjudidd admisson of Manor’ s continuing corporate existence: In light

19 Not only did Metd Mark fail to spedificaly aver that Mamor no longer had a corporate

exigence, Mamor itdf answered the Flaintiff’s Firs Amended Petition and d <o failed to aver thet it no



of that admisson, the Trid Court’ sfinding that Manor not Metd Mark was Ernest Bland' s employer a

thetime of hisinjury could not possibly be viewed as an abuse of discretion.

longer existed by virtue of the dleged merger. (L.F. 64).
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Of further note isthe Schneider Court's atement thet the trid judge was judtified in rgecting
evidencein the form of exhibits from the Secretary of State s Office regarding the corporate forfeiture. In
like manner, Judge Dolan wasjustified in rejecting the evidence™! tendered by Defendants with respect to
the dleged merger between Metd Mark and Marmor.

E. The evidence from the Division of Workers Compensation showed that M ar nor

and not Metal Mark had entered an appear ance and defended the claim in the

capacity of Ernest Bland’s employer:

Because of the admisson by the defendants of Mamor’ s continued corporate exisence, it was
reesonablefor thetrid judge to look to the records of the Divigon of Workers Compensation for evidence

of the identity of Ernest Bland' semployer.

1 Whilethe Trid Court did alow these exhibits to be introduced for purposes of the record, as
the fact finder on the issue of who employed Ernest Bland, the trid judge was free to disregard the
exhibitsin reeching his deason as to which entity employed Ernest Bland & thetime of hisinjury. This
was not an abuse of discretion in light of Metd Mark’ s admission of Marnor’s continued corporate

exigence.
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At thetime the ingant case went to trid on February 22, 2000, there was pending in the Missouri
Divison of Labor and Indudrid Rdaionsaworkers compensation dam aisng out of the sameinjury.
That dam wasfiled on June 9, 1997 (SL.F. 076-077). On June 16, 1997, one year and thirteen days
after the damed merger between Mamor and Metd Mark, Mamor Aluminum Processing, Inc. filed an
ansver inwhich Marnor assarted its Satus as Ernest Bland' semployer (SL.F. 078). Falureto report the
name of the employer carredtly in an answver filed with the Divison of Workers Compensdionisabinding

judidd admisson. Schepp v. Mid City Trucking Company, 291 SW.2d 633, 643 (Mo. App. E.D.

1956).2

2 Even assuming that the “ deventh hour” atempt to amend was vadid (which is denied) the
trid judge was entitled to treat the abandoned pleading as an admisson egaind interest. Hal v. Denver-

Chicago Internationd, Inc., 481 SW.2d 622, 628 (Mo. App. W.D. 1972). Such admissonsare

regarded as highly parsuesve. Grgic v. P& G Condruction, 904 SW.2d 464, 467 (Mo. App. E.D.

1995).
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The dorementioned compensation dam hed been pending for two years eight months and fourteen
days on the date that the dvil trid agang Metd Mark commenced. During thet time period TTD and
medica benefits were pad to Emnest Bland (TR. 298) by and on behdf of his employer, to wit, Marnor
Aluminum Processing, Inc.  The certified records of the Dividon of Workers Compensation which were
filed with the Trid Court by the Plantiff a the beginning of the trid show that Metd Mark was never
mentioned in any pleading or correspondence reflected in the officid files of the Divison of Workers
Compensation. (SL.F. 075-095). It wasnot until the civil trid had commenced that Metd Mark mede
any atempt to daim Satus as Erest Bland' semployer in the Division of Workers Compensation.™® On
February 23, 2000 (the second day of trid), Metd Mark filed an amended answer in the Divison of
Workers Compensation daiming for the firg time thet it, and not Marnor was Ermnest Bland' s employer
on the date of hisinjury in January of 1997. (Defendants Exhibit DD).

When Metd Mark sought to use this amended ansver as evidence of its Satus as an employer in
the Trid Court through itsintroduction as part of Exhibit “DD”, counsd for Plantiff objected. (TR. 349).

The exhibit was admitted over Plantiff’s objection (TR. 350), but the Trid Court chose nat to give
credence to this amendment in light of the pleadings previoudy filed (TR. 350). The court noted thet

Faintiff’s case agang Manor hed dready been dismissed based on its gpparent entitlement to the

3 |t isaressonadle inference that but for the civil litigation which forced Metd Mak’s hand,
Metd Mark would never have entered an gppearance in the Divison of Workers Compensation until
after the Statute of Limitations hed run on Alaintiff’ sworkers compensation dam, potentidly depriving

Fantiff of any recovary.
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exdudvity provisons of the Workers Compensation Adt. (TR. 14, 17). Thisdecigon to digmiss Marnor
was basad in part on Plantiff’ s reesonable beief that the corporate exisence of Marnor was not an issue
because its exigence hed never been denied by any of the defendants and Marnar, inits corporate cgpaaity,
hed not only defended theworkers: compensation daim, but dso hed filed pleadingsin the civil suit.
The atempted amendment of the employer’ sanswer in the Divison of Workers Compensation
cametoo laeto hdp Med Mak asthe Circuit Judge hed authority to meke a determingtion asto whether
Ernest Bland was an employee of Metd Mark and hed dready mede the finding that Metd Mark was not
the employer basad on controverted evidence (induding the Defendants admisson of corporate existence)

which he had the authority to resolve. (TR. 14).  Jones v. Jay Truck Driver Training Center, Inc., 709

S\W.2d 114, 115-116 (Mo. banc. 1986) affirming Lamar v. Ford Mator Company, 409, SW.2d 100

(Mo. 1966). The only bessfor Metd Mak's argument thet it was Ernest Bland's employer was its
contertion thet it atained that Satus asametter of law after the dleged merger which extinguished Mamor's
corporae exigence. However, as previoudy noted, Metd Mark is estopped from denying Mamnor's
corporate exigence and its argument thet it was Ernest Bland's employer mudt fail for lack of proof.

F. TheTrial Court did not abuseits discretion because its decision was r easonably

based on the pleadings filed both in the civil suit and with the Division of

Workers Compensation:

Thetrid judge was within his authority and hed juristiction to meke afactud determination asto

who employed Emest Bland on the date of hisaccident. Asprevioudy noted herein™* whether Judge Dolan

4 See, Jamesv. Union Hledric, supra.
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erred in meking this finding must be andyzed under the abuse of discretion sandard.

In determining whether the Trid Court’ s ruling amounted to an “aouse of discretion”, the evidence
must be viewed in the light mogt favorable to the reault of the Trid Court. Discretionary rulings shdll be
presumed to be correct and the Appdlant bears the burden of showing thet the ruling isdearly againd the

logic of the drcumgtancesthen before the court and is 0 arbitrary and unreasonable asto shock the sense

of jusiceand indicate alack of careful condderation. Weade v. Wade, 982 SW.2d 330 (Mo. App. SD.
1999) (emphasisours).

It asmply cannot be said that Judge Dolan abusad his discretion in finding that Marnor (and not
Metd Mark) was Ernest Bland's employer on the date of his accident. The most powerful evidence
supparting thisfinding isthe combined admisson by Defendants of Marmor' s continued corporate existence
and the records of the Divison of Workers Compensation tendered to the Court by the Rlaintiff. (SL.F.
075-095). Although Metd Mark contends that Marnor could not be Ernest Bland' s employer because
it no longer hed corporate existence, this contention is negeted by Metd Mark’ sfailure to spedificaly aver
lack of Marnor’s corporate Satusin its respongve pleadings.

G. TheTrial Court did not abuseits discretion on the issue of merger:

Defendant Metd Mark damsthat Marmor was not in existence on the date of the acadent because
Mamor hed dlegedly merged with Metd Mark on June 3, 1996. If that were S0, how can Metd Mak (the
dleged surviving corporation) explain the filing of an answer before an adminigrative tribund by Marmor
more than ayear after the dleged merger between the two companies? Or, moreto the point, how can it
explan thefiling of aMation to Digmiss, an Answer and a Cross Clam by Marnor in the indant case?
Metd Mak’s current assartion thet it is Emest Bland' s employer is Smply incondistent with both itsjudicia

60



admissions and the established fact in this case that Marnor was the entity which ansvered and defended
the dam in the Divison of Workers Compensation. Metd Mark’ s attempt to hide behind the doak of
the dleged merger is not sufficdent to overcome the plain evidence of the certified workers compensation
file, particularly becausethe Trid Court was freeto reject the documentary evidence™ of the dleged merger
based on the admission of corporate exigence which resulted from Metd Mak’ sfalure to meke agpedific
negative averment of  the non-existence of Marnor’s corporate datus. If reesonable men can differ about

the propriety of an action taken by the Trid Court then it did not dbuseits discretion Wade, supraat 335.

> While records from the Office of the Secretary of State are evidence of corporate Staus,
they conditute only one piece of evidence which can be rebutted by other competent evidence such as
thet adduced by the Plaintiff in this case in the form of certified records from the Divison of Workers
Compensation which werefiled after the dleged merger and contained information contrary to thet filed

with the Secretary of State. See, H.D.H. Development and Redlity Corporation, Inc. v. Smith, 717

SW.2d 274 (Mo. App. 1986).
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H. Even if there had been no admission of Marnor’s continued cor por ate existence

entitlingthe Trial Court to reject the evidence of merqger, the Articles of M er ger

areinconclusive:

Pantiff concedes that on June 3, 1996, Metd Mark filed Artides of Merger in the date of lllinois
(SL.F. 045) and further concedes that under Missouri law, when adomestic corporation mergeswith a
foreign corporation and the foreign corporation isthe “survivor” of the merger, the merger is effectivein
Missouri on the date thet it became effective in the Sate where the foreign corporation is incorporated.
Section 351.458, RSMo.  However, this does not end the inquiry asto the effective date of the merger
in the ingant case as suggested by the Defendants. Unlike the law in Missouri, the effective date of a
merger in lllinoisis not necessaxily the date on which the cartificate of merger isfiled. 805 ILCS5/11.40
provides that the merger may become effective a alater date “as provided for in the plan.”

Theplaninthe indant case dates asfallows

“RESOLVED that, effective as of June 1, 1996 for accounting purposss only, subgdiaries

merge (the ‘merger’) with and into PARENT and parent hdl be the surviving corporaion

(the *surviving corporation’) pursuant to the lllinois Business Corporation Act of 1983; .

.. (emphadisours). (SL.F. 047, Addendum 26).

No explanation was offered or received with respect to limitation of the merger “for accounting
purposss only”. Asaresult, the words must be given ther plain meaning.  The phrase “for accounting

purposes only " *® meansjust that-the merger is limited to accounting practices and not to aperations of the

16 “Only” is defined as“ solely; merdy; for no other purpose; a no ather time; in no otherwise;
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corporaion. Plaintiff anticipates thet the defendants will argue thet the document in question also describes
Metd Mark asthe “surviving corporation” which would infer that Marmor no longer existed, but plaintiff
contends that the incong ent language crestes an ambiguity to be resolved by the fact finder—in this case,
the Trid Judge.

Basad on thisambiguity it cannot be sad that the Trid Judge abused his discretion in failing to find
the merger documents as contralling on the issue of Marnor’s exisence, particularly in light of the more
compdling workers compensation documents which indicated the sparate exigence of Mamor morethen
ayear dter the dleged merger and Marnor’s own pleadings filed in the civil suit over which he presided.

Defendants relianceon Quick v. All Tel Missouri, Inc,, 694 SW.2d 757 (Mo. App. E.D. 1985)

ismisplaced. Inthat case there was no question that avaid merger had occurred prior to the Rlantiff’s
injury. There was no issue about the corporate exisence of the subsumed corporation. Nor had the
subsumed corporation filed pleadings assarting the Satus of employer. These facts digtinguish the Quick
cae from the indant case. Here, the Trid Court was faced with a Stuation where, despite the dleged
merger, the corporation which was supposad to have been subsumed filed pleadingsin the civil case and
entered an gppearance in the workers compensation case and defended it for nearly three yeers: The

lllinois merger documents were ambiguous and no testimony was offered for purpases of darification.

done of or by itsdf; without anything more exdusively; nothing dse or more; Black’sLaw Dictionary,

5" Edition, page 982.

63



Absent evidence of adear merger, the Quick case has no gpplicahility to the indant action.

G. Conclusion:

Defendant Metd Mark cannat now be heard to complain thet the Trid Judge abused hisdiscretion
inruling onthisissue. 1t was Med Mark’s own failure to seek timdly resolution of the issue of subject
metter juritiction which placed the Trid Judge in the unfortunate position of having to meke aruling on this
juridictiond issue while he hed ajury waiting in the wingsto hear the merits of the case Had Med Mark
been s=rious about this defense it should have cdled up its Mation to Dismissfor asgparate hearing and,
if the mation had been denied, it could have filed for a Writ of Prohibition to kegp the court from
ingpproprigtey exerasng juridiction. Indead, Metd Mark chose to lie in the weeds, waiting until the
morning of trid to raise theissue of merger and even then it failed to have gppropriate personnd on hand
to address the ambiguity of the merger plan. As previoudy noted, the Trid Judge's rulings must be

evaduated based on the evidence and drcumstances which exiged at the time his discretion was exerdsed,

see, Wade, supra. Under these drcumgtancesiit cannot be said that Judge Dolan abused his discretion.

Cdculated grategies of the type employed by Metd Mark in this case have been condemned by

Missouri courtsinthe pest. In Porter v. Erickson, supra at 736, the Southern Didrict Court of Appeds

hdd thet a party would nat be permitted to take a pogition with regard to ameatter which isdirectly contrary
to, or inconggtent with, one previoudy assumed by him. Applying that prindple to the existing cese it would
be inequitable to dlow Metd Mark to have faled to contest the corporate exigence of Marnor in the cvil

cae and to have ignored its respongibilities under the Workers Compensation Act for more then three
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years only to suddenly daim employer datus when the threat of avil lighility loomed imminent. Likethe
Oefendant in Porter which baedly attempted to assart datusasan “employer” asaddfenseto aavil suit
ater having previoudy dlowed another company to defend the pending workers: compensation dam,
Metd Mark should be required to face the consequences of its previousfalure to deny Manor’ s corporate
exigence and to assert its own gatus as Ernest Bland' semployer.

Pantiff urges this Honorable Court to regffirm the policy enundated in  Porter, supra, thet
companies will not be dlowed to take inconggent pogtions in an effort to avoid liability to an injured
employee  This Court can dfirm tha policy by finding that the Trid Court, under the totdity of
crcumstances presant in this case, did not abuse its discretion and gppropriatdy exercised subject metter

juridiction over Metd Mark, Inc. The Trid Court’sfinding on thisissue should be affirmed.
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CONCLUSON

Thereisno legitimete beds for this Honorable Court to st asde thejury’ sverdict. Viewed inthe
light modt favorable to the Plantiff, asit must be, there was subdantid evidence that IMCO Recyding, Inc.
supplied the furnace and thet it knew, or inthe exerdse of ardinary care could have known, thet the furnece
was being operated without doors, guards or shidds The Trid Court did nat ar in finding thet the exerdse
of persond juridiction over IMCO Recyding, Inc. was proper ether on the basisthet persond jurisdiction
waswalved by Defendant IMCO ' srequest for afirmetive rdief inits crass-daim or on the badis of long-
am jurisdiction with afinding thet there were suffident minimum contacts between IMCO Recyding, Inc.
and the date of Missouri. Findly, the Trid Judge did not abuse his discretion in finding thet the court hed
subject matter juridiction over Metd Mark, Inc. because Metd Mark is estopped from daiming that the
dleged merger subsumed Marnor as a corporate entity o thet, as amatter of law, Metd Mark became
entitied to assart it datus as Ernest Bland' semployer and thereby to invoke the exdusivity provisonsof the
Workers Compensation Act.

All of these rulings mede by the Trid Judge were gppropriate and within hisbroad discretion. The
judgment of the Trid Court should be affirmed in dl regpects

Respectfully submitted,

THOMASSON, GILBERT, COOK & MAGUIRE, L.C.

By:
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J Micheel Ponder,  #38066
Kathleen A. Wolz, #35495

715N. Clark, P.O. Box 1180
Cape Girardeau, MO 63702-1180
(573) 335-6651 Fax: (573) 335-6182
ATTORNEY SFOR PLAINTIFF
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AFFIDAVIT CERTIFYING SERVICE

The underdgned catifiesthat two (2) copies of the brief of Respondent Ernest Bland were sarved

Lawrence B. Grebd

T. Miched Wad

Amy L. Klingemam
BROWN & JAMES, PC.
705 Olive Street, 11" Floor
<. Louis, MO 63101

by depasiting the same in the United States mail, with sufficient first dass podtage afixed, this day

of December, 2001.
By:
Subscribed and sworn to before me, aNotary Public, this day of December, 2001.
Notary Public
My commisson expires
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ADDENDUM

Catified copy of Ernest Bland’sWorkers Compensation file Al-A21
Metd Mark’ s merger plan asfiled with Illinois Secretary of State A22-A29
Downloads from IMCO Recyding, Inc. webgte

submitted to the Trid Court April 26, 2000 A30-A35
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